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According to Sudrez a law can obligate quoad sufficientiam even those who are
unaware of its existence. Consequently, the obligation that constitutes the neces-
sary effect of the law cannot consist in the psychological condition in which the
subject is put by the legislator’s command. In this paper I hypothesize that a the-
ory of obligation could emerge from the pages of De Legibus that is consistent
with the conclusions Sudrez arrives at regarding the question of promulgation and
ignorance of the law. A reconstruction of the Suarezian theory of obligation that
takes into account such conclusions could allow us to understand why, according
to Sudrez, all laws, even moral laws, are to all effects penal laws in the broad sense.
A reconstruction of this kind could also allow us to perhaps understand what ex-
actly is the obligation added by the legislator to the natural duty to do or not to do
the act that he prescribes or prohibits.
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1. L’«effetto prossimo» della legge e la necessita della sua promul-
gazione

Come ¢ noto per Sudrez la legge e «atto di governo e di dominio»’,
«comando che procede dalla volonta efficace di obbligare di colui
che ha il potere»?, «atto di giurisdizione e di potere del superiore»?

! Francisco Sudrez, De legibus (DL), 11, 1, 1 (De legibus 11 1-12, De lege naturali, estudio pre-
liminar y edicién critica bilingiie por Luciano Perefia y Vidal Abril y la colaboracién de Pedro
Sufier, Carlos Baciero, Antonio Garcia, César Villanueva y Eleuterio Elorduy, Consejo Supe-
rior de Investigaciones Cientificas - Instituto Francisco de Vitoria, Madrid 1974, p. 5; trad. it.,
Trattato delle leggi e di Dio legislatore. Libro secondo, a cura di Ottavio De Bertolis e Franco Tode-
scan, introduzione di Joseph Joblin, Cedam, Padova 2010, p. 2).

2 DL, 1, xtv, 4 (De legibus I 9-20, De legis obligatione, edicidn critica bilingiie preparada por
Luciano Perefia, Pedro Sufier, Vidal Abril, César Villanueva y Eleuterio Elorduy, Consejo
Superior de Investigaciones Cientificas - Instituto Francisco de Vitoria, Madrid 1972, p. 83;
trad. it., Trattato delle leggi e di Dio legislatore. Libro primo, a cura di Ottavio De Bertolis, intro-
duzione di Franco Todescan, Cedam, Padova 2008, pp. 220-1).

3 DL, 1, v, 15 (De legibus I 1-8, De natura legis, edicion critica bilingtie por Luciano Perefia
y la colaboracion de Eleuterio Elorduy, Vidal Abril, Carlos Villanueva y Pedro Stufer, Con-
sejo Superior de Investigaciones Cientificas - Instituto Francisco de Vitoria, Madrid 1971, p.
91; trad. it., Trattato delle leggi e di Dio legislatore. Libro primo, p. 93).
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